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The last two decades have seen an increase in civil pro se 
plaintiffs seeking to prosecute their rights. 1 Pro se litigation rates 
have been growing at an exponential rate, and many commentators 
believe they are much higher now than they have ever been in 
United States history. 2 This article does not intend to minimize 
the critical need for increased efforts and funding to insure access 
to justice in Mississippi, a need that cannot be understated; 3 rather, 
this article focuses on the pro se civil plaintiff who asserts a claim 
for monetary damages. These personal injury and civil rights 
claims pose unique difficulties for the defense due to the pro se 
status of the plaintiff, and the defense needs to be aware of the 
leeway Mississippi law affords these plaintiffs and where our law 
draws the line. 

While some pro se civil plaintiffs have decided to proceed 
without counsel due to financial limitations or as a matter of choice, 4 
many have been forced to do so because their potential case has little 
or no value, either due to liability obstacles or minimal damages. 
“The poor plaintiff who has a meritorious money or property claim 
can nearly always find a lawyer who will take his case because of the 
almost universal use of the contingent fee to finance the litigation 
and even the litigant.” 5 Therefore, the pro se civil plaintiff’s case 
has usually been pre-vetted as a claim with little exposure and/or a 
plaintiff who is unable to effectively communicate the claim, and 
defendants/clients expect defense counsel to dispose of these cases 
with correspondingly low legal fees incurred. 

However, most pro se plaintiffs lack formal legal education, 
or even a rudimentary grasp of the civil legal system, and have 
significant time to devote to the litigation (“idle hands are the 
devil’s workshop” as the saying goes). This is a deadly combination 
for defense counsel trying to control defense costs and litigate the 
pro se case in an efficient and organized manner. The defense 
routinely finds itself in a discovery and motions practice nightmare, 


struggling to obtain relevant information and respond to pleadings 
that often make no sense or discernable point whatsoever. Defense 
counsel is often caught in the dilemma of either being seen by his or 
her client as too forgiving of a pro se plaintiff that obviously has no 
viable claim, or of being seen by the court as unfairly attempting to 
hold the pro se plaintiff to procedural and substantive requirements 
that the pro se plaintiff cannot possibly comprehend. To avoid 
the latter, defense counsel should be aware of Mississippi law on 
the construction of pro se filings and the standard of compliance 
Mississippi law applies to them. 

As an initial matter of strategy (and courtesy), defense counsel 
should take steps at the outset to be able to later show the court 
that it has attempted to assist the opposing pro se plaintiff in 
complying with applicable rules. A good practice is to begin the 
defense of a pro se civil claim with a letter to the pro se plaintiff 
describing the litigation process and the plaintiff’s responsibilities 
in motion and discovery practice. The defense should advise 
the pro se plaintiff of the court staff who will be involved in the 
litigation and provide contact information so the plaintiff cannot 
latter claim ignorance of the individuals he or she was required to 
contact to seek guidance or relief. Defense counsel should enclose 
written materials that generally advise the pro se plaintiff about the 
litigation process and court rules, both generally and with respect 
to any specifically anticipated issues. For example, if defense 
counsel knows that service of process was improper, providing the 
pro se plaintiff with a copy of Rule 4 will allow the defense to 
later show that the plaintiff was provided the resource necessary 
to achieve proper service. Defense Counsel should also refer pro 
se plaintiff to the Mississippi and federal courts’ online materials 
available to self-represented parties, 6 and to pro se resources 
provided on websites of organizations such as the Mississippi Bar, 
the American Bar Association, or other organizations. Taking these 
steps to educate the pro se plaintiff will help minimize the chance 
that the court will later view motions as unfair attempts to hold 
the pro se plaintiff to procedural rules and substantive standards. 
Of course, defense counsel must advise his or her client on the 
advantages and disadvantages (educating your opponent) of this 
initial communication with the pro se plaintiff and also discuss the 
client’s willingness to compensate counsel for these activities. 

Defense Counsel should also open up direct, personal 
communication with the pro se plaintiff immediately upon 
assignment of the defense to attempt to establish cooperative 
dialogue. In many instances, the pro se plaintiff feels that no one 
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don’t know how to plead and prove their case.”). 

6 For example, the United States District Court for the Northern District of Mississippi’s website has a section titled “Representing Yourself.” Information provided for Non- 
Prisoner Related Civil Lawsuits can be found at www.msnd.uscourts.gov/non-prisoner-related-civil-lawsuits. 
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has listened to his or her complaints or given him or her the courtesy 
of taking the situation seriously. A kind and respectful approach 
may reduce the pro se plaintiff’s animosity to the defendant and 
could also pave the way to a non-monetary or a nominal value 
resolution of the claim. Additionally, establishing a level of trust 
might allow you the opportunity to resolve discovery and motion 
issues by informal agreement and/or the ability to suggest to 
plaintiff the proper and most efficient ways to bring issues to the 
court’s attention for decision. For example, you can advise the 
pro se plaintiff that he or she should request documents from the 
defendant by Requests for Production rather than by serving the 
defendant with a Rule 45 subpoena, which may avoid motions 
addressing an improper discovery attempt. 

As a general rule, Mississippi trial courts are required to give a 
liberal construction to pro se complaints. Duncan v. Johnson , 14 So. 
3d 760, 763 (Miss. Ct. App. 2009) (citing Moore v. McDonald , 30 F. 
3d 616, 620 (5th Cir. 1994). Mississippi pro se litigants are held “to 
less stringent standards than formal pleadings drafted by lawyers.” 
Terrell v. State , 573 So. 2d 732, 733 (Miss. 1990) (quoting Haines 
v. Kerner , 404 U.S. 519, 520 (1972)). For example, in Mangum v. 
Miss. Parole Bd., 76 So. 3d 762, 767 (Miss. Ct. App. 2011), pro se 
plaintiff’s Circuit Court pleading was treated as a Petition for Post- 
Conviction Relief. Although the plaintiff did not raise the issue 
on appeal, the Court of Appeals reviewed the pleadings to discern 
the true nature of the claim and found that it was more accurately 
characterized as civil claim for racial discrimination. The Court 
then reversed the 12(b)(6) dismissal and found a viable statement 
of claim by employing the “less stringent standard” afforded pro se 
pleadings. Id. at 161. Defense counsel should be mindful of the 
“less stringent standard” applied to Mississippi pro se plaintiffs, 
and should develop a defense strategy that addresses the merits of 
the claim rather than attempting to focus the Court’s attention on 
technical deficiencies in the pleadings. 

Defense counsel should likewise avoid focusing on the pro se 
plaintiff’s misuse of legal terminology and mistaken characterization 
of the claim when the claim can be construed as fitting into a 
different, but viable, category. “A pro se prisoner’s meritorious 
complaint may not be lost because [it is] inartfully drafted.” Terrell, 
573 at So. 2d at 733 (quoting Moore v. Ruth , 556 So. 2d 1059, 1061 
(Miss. 1990)). In Moore, pro se plaintiff’s petitions to reinstate his 
parole were repeatedly denied under the standard applicable to the 
“granting” of parole instead of the correct standard applicable to 
“revocation” of parole. The Mississippi Supreme Court reversed 
the trial court’s denial of the petitions by focusing on “the heart of 
the Complaint” rather than the style of the pleadings and drafting 
irregularities. The same “less stringent” approach is also taken to 
non-prisoner pro se parties. Zimmerman v. Three Rivers Planning 
and Dev. Dist., 747 So. 2d 853, 856 (If 6) (Miss. 1999) (“we accord 
that same deference to parties proceeding pro se in other civil 
actions.”). “We will not discard a meritorious complaint simply 
because it is inartfully drafted.” McGhee v. Young, 138 So. 3d 259, 
262 (Miss. Ct. App. 2014) (quoting Little v. Norman, 119 So. 3d 
382, 386 (1|14) (Miss. Ct. App. 2013)); see also Ivy v. Merchant, 
666. So. 2d 445, 449 (Miss. 1995) (holding court has discretion to 
“credit” poorly-pled allegations so that drafting deficiencies do not 
lead to dismissal). In the case of pro se plaintiffs, the court will 
look at the content of the pleading to determine the nature of the 
action rather than merely relying on the pro se plaintiff’s mistaken 
characterization of the claim. Id. (citing West v. Combs, 642 So. 2d 
917 (Miss. 1994)). 


In West, for instance, the Court construed pro se plaintiff’s 
replevin action as also asserting claims for trespass and conversion. 
West, 642 So. 2d at 918. The West court, looking at the content of 
the pleading to determine the nature of the action, and considering 
substance over form, instead addressed the matter as a conversion 
claim. Defense counsel should take the same approach as the 
court when assessing and then defending the pro se complaint. 
Substance should control over form and the content of the pleading 
should determine the nature of the claim. Counsel is well-advised 
to find the “heart of the Complaint,” and prepare to defend that 
claim. However, defense counsel does not have to make the pro 
se plaintiff’s case for him or her because it remains the plaintiff’s 
burden to state some viable claim and comply with the legal 
requirements that are a prerequisite to recovery. 

“Pro se parties should be held to the same rules of procedure 
and substantive law as represented parties.” McGhee v. Young, 138 
So. 3d 259,262 (quoting Little v. Norman, 119 So. 3d 382, 386 fl|14) 
(Miss. Ct. App. 2013)); see also Zimmerman, 747 So. 2d at 856 (If 6) 
and Dethlefs v. Beau Maison Dev. Corp., 511 So. 2d 112, 118 (Miss. 
1987)). In Ivy, 666 So. 2d at 449, the pro se plaintiff argued that he 
should not be held to the same standard of represented parties and 
that if the relief he requested was not proper then the court should 
have fashioned a proper remedy. The Ivy Court held that where the 
Complaint cannot be fashioned into any viable claim, dismissal is 
proper against the pro se plaintiff. In Ivy, the pro se plaintiff failed 
to allege an essential element of the claim asserted (replevin), there 
were no other possible viable claims asserted and judgment against 
him as a matter of law was affirmed. Id. at 449-50. The Court 
explained that in West, supra, the so-called “replevin” action stated 
a viable conversion claim because the pro se Complaint therein 
alleged an intentional taking of the pro se plaintiff’s property; but, 
in Ivy, not only did the replevin claim fail but there was also a lack 
of allegations and evidence of an intentional taking. Therefore, the 
Court could not find a viable conversion claim in the substance of 
the allegations as it did in West. Id. 

The “less stringent standard” is not without limitation to the 
extent that the trial court must search for a claim in a vague and/or 
poorly drafted pro se complaint, and, therefore, defense counsel can 
and should seek dismissal when the substance is wholly inadequate 
and there is no “heart of the Complaint” at all to give the claim 
life. In Caudill v. Caudill, 811 So. 2d 407, 409 (Miss. Ct. App. 
2001), the Court held that, “while it is true that a pro se litigant 
may not be held to the same standard in drafting his pleadings as 
an attorney, the [court] is not held to the task of a mind reader. If 
the [court] is not able to determine a request for relief from the 
pleadings, he may not grant such relief.” In most instances, the 
civil pro se plaintiff’s requested relief will be clear - money, and 
with pro se plaintiffs, usually an obscene amount of money (the 
author aware of a recent pro se Complaint demanding ten billion 
dollars). However, the nature of the claim itself, the alleged duty, 
breach, causation and damages, are indiscernible in many pro se 
proceedings, and in those cases defense counsel should remind the 
court that it is not required (or allowed) to be a mind reader finding 
a claim in unasserted facts and unstated allegations. 

In Zimmerman v. Three Rivers Planning and Dev. Dist., 747 
So. 2d 853 (Miss. 1999), the court illustrated that the leniency 
shown to pro se plaintiffs has a limit, both in substantive analysis of 
the asserted and possibly asserted claim and in the pro se plaintiff’s 
obligation of procedural compliance. Therein, the court stated that 
pro se plaintiff’s appeal was “couched in often incomprehensible 
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terms, invoking a panoply of creative constitutional arguments 
wholly unrelated to the matter [O] actually before the circuit 
court.” Id. at 856. The Court, not surprisingly considering the 
obvious frustration with the briefing, enforced procedural and 
substantive requirements in affirming summary judgment granted 
to the defense. On one issue, the court held that pro se plaintiff’s 
“cursory reference” to the Mississippi Rules of Civil Procedure 
that “provided no meaningful authority” and plaintiff’s “lack of 
meaningful argument” did not obligate the court to entertain the 
unsupported assignment of error. Id. (If 7). On another issue, the 
court again held that pro se plaintiff’s failure to cite supporting 
authority prohibited appellate review. Id. (If 9). Zimmerman 
exemplifies the fact that the pro se plaintiff must do more than 
merely reference some authority and take a stab at supporting 
argument, rather, the pro se plaintiff must support his or her claims 
with “meaningful authority and argument.” Defense counsel 
should unapologetically hold the pro se plaintiff to this obligation 
at every stage of litigation. 

The Zimmerman court also held that plaintiff’s failure to 
raise factual allegations at the trial level and the assertion of those 
allegations for the first time on appeal precluded appellate review 
of another issue, demonstrating plaintiff’s obligation to present 
substantive evidence at the appropriate procedural point in the 
litigation. Id. at 858 (If 16). The Court also denied relief where 
plaintiff’s vague pleadings in the trial court “totally failed to provide 
the circuit court with any legal or evidentiary basis” for granting 
the motion at issue, which, again, supports the defense holding the 
plaintiff to his or her substantive burden of support at all stages 
of litigation. Id. (If 17). Finally, the Mississippi Supreme Court 
held that plaintiff’s failure to pursue a ruling on several motions 
under Rule 2.04 of the Uniform Rules of County and Circuit Court 
Practice precluded finding error in the trial court’s lack of action on 
the motions, another example of pro se plaintiff’s duty to comply 
with procedural requirements. Id. at 858-59 (If 18). 

The Mississippi Court of Appeals has repeatedly enforced 
the pro se plaintiff’s obligation to provide substantive argument 
and authority on appeal, which supports the enforcement of the 
obligation to provide substantive argument and authority at the 
trial court level as well. In Doss v. Claiborne County Board of 
Supervisors , No. 2014-CA-01177-COA, 2017 Miss. App. LEXIS 
171 (Miss. Ct. App. Mar. 28, 2017), the Court of Appeals held 
the pro se plaintiff to the requirements of Rule 28(a)(7) of the 
Mississippi Rules of Appellate Procedure, which require a party 
to provide the reasons for the contentions made on appeal with 
citation to supporting authority. Doss , at Tf 10. The court held 
that the pro se plaintiff waived her due process violation and 
conspiracy claims for failure to support contentions with reasons 
and supporting authority. In McGhee v. Young , 138 So. 3d 259 
(Miss. Ct. App. 2014), the court found that the pro se plaintiff’s 
argument on appeal was more than merely “inartfully drafted.” 
Rather, it was “completely lacking authority or reasoned support.” 
At the trial court level, defense counsel should strive to identify 
and distinguish claims “inartfully drafted” from those claims 
“completely lacking authority or reasoned support” and seek 
judgment as a matter of law on the latter. See also Davis-Everett 
v. Dale , 926 So. 2d 279, 281 (Miss. Ct. App. 2006) (holding pro se 
plaintiff’s appeal arguments “unsupported by authority” “will be 


considered abandoned”); Little, 119 So. 3d at 386-87 (citing pro se 
plaintiffs’ failure to cite authority in support of reversal of Court’s 
termination of parental rights and subsequent adoption). 

In Davis-Everett v. Dale , 926 So. 2d 279, 281 (Miss. Ct. 
App. 2006), the Mississippi Court of Appeals also held that pro se 
plaintiff’s failure to object to issues at the trial court level prevented 
plaintiff from raising those issues on appeal; another example of 
Mississippi appellate courts holding a pro se plaintiff to the same 
procedural requirements as parties represented by counsel. In 
her recent law journal symposium article, Judge Denise Owens 
recounted a story where she could not issue a restraining order 
in a domestic violence case due to procedural errors of the pro 
se petitioner. (Owens, supra note 3, p. 157). She stated, “[ejven 
when judges are willing to sort through the substantive challenges 
presented by pro se litigants, procedural issues can create technical 
faults that bind the hands of the court and force judges to dismiss 
cases.” Id. Defense counsel must identify these procedural 
errors and, when those errors are dispositive, assert those errors 
as grounds for dismissal. For example, in Perry v. Andy, 858 So. 
2d 143, 148 (Miss. 2003), the Court held even “pro se plaintiffs 
must be held to a strict compliance standard under [Rule] 4(h)” 
of the Mississippi Rules of Civil Procedure, and in Ivy, supra , the 
court dispositively applied the doctrine of res judicata to the pro se 
plaintiff. The leeway our courts give pro se plaintiffs has a limit, 
and Defense Counsel must know that limit and assert substantive 
and procedural deficiencies when pro se plaintiffs cross the line 
from understandable lack of legal sophistication into blatant non- 
compliance or complete lack of a substantive basis for any claim. 

Where the pro se plaintiff is proceeding in forma pauperis , a 
“frivolous” pro se Complaint can be dismissed by the trial court sua 
sponte before the defendant even responds. Duncan v. Johnson , 
14 So. 3d 760, 762 (Miss. Ct. App. 2009) (citing Blanks v. State , 
594 So. 2d 25, 28 (Miss. 1992) (“If... the complaint is frivolous, 
process need not be issued. In this event, there would be no occasion 
for the defendants to file an answer to the prisoner’s complaint.”). 
A trial court’s conclusion that a complaint is frivolous is reviewed 
for abuse of discretion. Duncan , 14 So. 3d at 763 (citing Huggins 
v. State , 928 So. 2d 981, 983 flj 4) (Miss. Ct. App. 2006) and Dock 
v. State , 802 So. 2d 1051, 1056 (If 11) (Miss. 2001)). The frivolous 
dismissal review considers (1) whether the complaint has a realistic 
chance of success; (2) whether it presented an arguably sound basis 
in fact and law; and (3) whether the complainant could prove any 
set of facts that would warrant relief.” Id. Federal courts too have 
the inherent power to dismiss a pro se in forma pauperis complaint 
as frivolous. Denton v. Hernandez , 504 U.S. 25, 27 (1992). If 
you are facing a pro se plaintiff proceeding in forma pauperis , and 
the court has not already decided frivolity, defense counsel should 
consider requesting independent review and dismissal as frivolous 
as an alternate ground for dismissal in a 12(b)(6) motion or raise 
this “defense” in the answer and set the defense for hearing, or 
both. 

As in state court, Mississippi’s federal courts are required to 
liberally construe pro se pleadings. Frazier v. Morris , No. 2:11-CV- 
104-MPM-DAS, 2014 U.S. Dist. LEXIS 130966 (N. D. Miss. Sept. 
18, 2014) (citing Haines v. Kerner , 404 U.S. 519, 520 (1972)). 7 For 
a United States Supreme Court example, in Blackledge v. Allison , 
431 U.S. 63, 75 n.7 (1977), the petitioner challenging a guilty plea 


7 Both Mississippi State and Federal courts cite Haines v. Kerner in support of the less stringent standard. In Haines , the Supreme Court said that pro se pleadings are held to 
“less stringent standards than formal pleadings drafted by lawyers.” Haines , 404 U.S. at 520. 
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on the grounds of an unkept promise in the plea bargain had stated 
sufficient facts to point to a “real possibility of constitutional error” 
where, despite inartful and legally confusing drafting, he detailed 
the terms of the promise, including when, where, and by whom 
the promise was made, and identified one witness to the promise. 
See also White v. Wyrick, 530 F. 2d 818 (8th Cir. 1976) (liberally 
construing petition to allege a federally cognizable claim that no 
evidence supported pro se petitioner’s criminal conviction). “[W] 
e note that petitioner appears pro se and is entitled to have his 
pleadings interpreted liberally and his petition should be construed 
to encompass any allegation stating federal relief.” Wyrick , 530 F. 
2d at 819. 

Defense counsel should be mindful that federal law, generally, 
and Fifth Circuit law, specifically, requires the trial court to consider 
documents and pleadings incorporated to pro se filings by reference. 
Franklin v. Rose , 765 F. 2d 82 (6th Cir. 1985) (citing Wyrick and 
reversing dismissal of a habeas petition on the grounds that the 
lower court had failed to liberally construe the petition for failing 
to consider allegations in documents incorporated in the petition 
by reference). Liberal construction “requires active interpretation 
in some cases to interpret a pro se petition.” Franklin , 765 F. 2d 
at 85; see also Guidroz v. Lynaugh, 852 F. 2d 832 (5th Cir. 1988) 
(finding pro se petition raised the issue of due process denial by 
incorporating a state appellate brief that raised the issue.) 

However, there are limits to the federal court’s liberal 
construction. The court does not excuse the failure to make any 
argument; nor does the requirement for liberally construing a 
petition give the court license to raise issues that the pro se litigant 
has omitted. Frazier , 2014 U.S. Dist. LEXIS 130966 (“The right of 
self-representation does not exempt a party from compliance with 
relevant rules of procedural and substantive law.”); Birl v. Estelle , 
660 F. 2d 592, 593 (5th Cir. 1981). For example, different service 
of process standards do not apply to pro se plaintiffs, Jordening v. 
Brown , No. 3:15-cv-141-MPM, 2017 U.S. Dist. LEXIS 9616, *3 
(N. D. Miss. Jan. 24, 2017), and the failure to provide any “specific 
justification” for the relief requested and “any other reason 
justifying relief’ are grounds for denial of the pro se plaintiff’s 
claims, Robinson v. Wicker , No. 3:15-cv-164-MPM-RP, 2017 U.S. 
Dist. LEXIS 47883 (N. D. Miss. Mar. 30, 2017). 

In Johnson v. Quarterman, 479 F. 3d 358 (5th Cir. 2007), the 
Fifth Circuit recognized that pro se briefs are entitled to liberal 
construction, but even pro se litigants must brief arguments in order 


to preserve them. In United States v. Hampton , 99 F. 3d 1135 (5th 
Cir. 1996), the Fifth Circuit said, “[t]his court applies two principles 
in trying to make sense of an inarticulate pro se brief. First, the 
brief must be liberally construed. The court holds the pro se litigant 
to a lower standard of argument than that to which attorneys are 
held. Haines v. Kernep 404 US. 519, 520, 92 S. Ct. 594, 30 L. Ed. 
2d 652 (1972). Second, the pro se appellant must actually argue 
something that is susceptible to liberal construction.” See also 
U.S. v. Martin , 68 F. 3d 464 (5th Cir. 1995)(recognizing the limits 
to liberal construction, the court declined to construe abandoned 
issues as included in the appeal or presented to the lower court). 

In Frazier , supra , the Northern District of Mississippi applied 
the “less stringent standard[,]” but found that the pro se pleading 
failed “to set forth facts to provide the court with an even a hint of a 
claim.” The Court further found “there is simply nothing the Court 
can liberally construe to arrive at a claim. It is neither the Court’s 
responsibility nor prerogative to comb through state court records 
to ascertain what claims a petitioner might have made.” Therefore, 
the petition at issue was denied as conclusory. Defense counsel 
should follow the two-step process outlined in United States v. 
Hampton , recognizing the lenient standards, but identifying the 
dispositive deficiencies that cannot be ignored. 

Under Mississippi federal law ,pro se litigants are still required 
to provide sufficient facts in support of their claims. United States 
v. Pineda , 988 F. 2d 22, 23 (5th Cir. 1993). Even under the rule 
of liberal construction, “mere conclusory allegations on a critical 
issue are insufficient to raise a constitutional issue.” Pineda , 988 
F. 2d at 23 (citations omitted); Ross v. Estelle , 694 F. 2d 1008, 
1011 (5th Cir. 1983). Therefore, defense counsel can and should 
raise procedural and substantive defenses at all stages of federal 
litigation against the pro se plaintiff, but, at the same time, recognize 
that the pleadings and argument will be liberally construed to find 
compliance and to identify a viable claim asserted. 

In Mississippi state and federal courts, the defense must 
recognize the leniency the court will afford the pro se plaintiff 
and avoid defense strategies that are destined to fail under the 
“less stringent standard.” However, where the pro se plaintiff 
clearly violates procedural requirements or fails to substantively 
state any claim, not only the claim purportedly asserted, defense 
counsel should rely on favorable law such as the case law cited 
above. Certainly, however, defense counsel walks a fine line when 
defending pro se complaints. ■ 
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